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3. The Committee rejects the notion that a lawyer is unethical if the lawyer configures word processing software in
this manner. Indeed, it may be that a lawyer should configure word processing software in this manner so that the
lawyer routinely sees redlining or embedded comments in the lawyer’s own documents, thus reducing the chance
that the lawyer would inadvertently send such data to opposing counsel or a third party.

4. If the Receiving Lawyer receives notice before reviewing an electronic document that the electronic document
contains Confidential Information in metadata, then Rule 4.4(c) applies. The Receiving Lawyer shall not review that
electronic document and shall abide by the sender’s instructions as to its disposition.

5. The California Supreme Court upheld the disqualification of a lawyer who continued to review materials after the
lawyer had concluded that the materials contained Confidential Information that appeared to have been inadvertently

produced.

6. This opinion does not address the legal issue of waiver. In some circumstances, a court may determine that the
transmission of some Confidential Information waives any protections against disclosure of that Confidential
Information or related Confidential Information. A Receiving Lawyer who believes that such a waiver may have
occurred may ask a court to determine the issue. That is beyond the scope of this opinion.
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EXECUTIVE SUMMARY

New e-Discovery rules are forcing organizations to develop policies and implement actions to address the new world of civil
litigation in a digital era. The rules clarify that document metadata will be part of e-Discovery and must be considered in every
case. Organizations who do not take steps face significant risks. Organizations that step up to the challenge by designing and
implementing reasonable policies and selecting tools that help automate procedures will not only lower e-Discovery costs, but will
avoid future e-Discovery disasters that can lead to sanctions and penalties and, lost business, brand reputation and customers .

A treasure trove of potentially damaging information hides in plain sight beneath the surface of today's electronic documents.
Although we see the occasional newspaper stary announcing the embarrassing release of this hidden data, the issues raised by
document “metadata” have only slowly made their way into litigation matters, court cases and law practices.

That's all now changed - and drastically - with potentially disastrous consequences for the unprepared. New amendments to the
Federal Rules of Civil Procedure (FRCP) that became effective December 1, 2006 have brought organizations to a crossroads in the
way they deal with the issues raised by metadata in civil litigation. These new amendments update traditional discovery rules for
the modern era of electronic documents and force organizations and their legal teams to consider the impact of electronic data,
including hidden data associated with documents, in every case.

In this white paper, you will learn practical ways to deal with the issues raised by metadata under the new FRCP amendments,
to prepare your organization and your legal team to understand these issues, and to take appropriate practical steps to deal
with your metadata in the new FRCP-driven legal environment. This paper will cover the highlights of the new rules that affect
e-Discovery and metadata, provide you with a practical overview of the issues involved, and outline the policies, procedures, tools
and approaches you will need to consider for your organization to move forward confidently and successfully in this new era.

Q-84 1





