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for metadata outside of formal discovery. Just because Rule 4.4(b) does
not specifically forbid an attorney from searching for metadata does not
mean that permitting the attorney to do so is the only option.””

The legal profession is one in which rules should be created to
encourage ethical behavior and professionalism. Attomeys are officers
of the court and are relied upon to make the legal system function
properly. As such, there are times when attorneys should make decisions
that promote justice in a broader sense, as opposed to focusing solely on
the pursuit of substantive justice in an individual case.”®™ Unfortunately,
regardless of how careful the sending attorney is, there is no guarantee
that human error will not occur or that scrubbing software will eliminate
all metadata from electronically transmitted documents?”® A rule
allowing a receiving attorney to search for metadata encourages the
receiving attorney to take advantage of an innocent mistake. The better
response to a mistake, or even unprofessional behavior and breaches of

ethical duties, is professionalism and civility.?%

VIII. CONCLUSION

Although some attorneys search metadata in electronic documents
received outside of formal discovery to root out fraud or learn the truth,
other attorneys act unethically and search with the intention of
discovering information protected by the attorney-client privilege or
work product doctrine. Intentionally trying to find privileged or
protected information is dishonest and is prejudicial to the administration
of justice. Regardless of the reason for searching, however, the risk that
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the searching will result in the destruction of privileged or protected
information is too great to permit attorneys to search.





