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Comparison Chart of Metadata Ethics Opinions
The following charts provide comparisons of ethics opinions from different sources as of June 2008.

AMERICAN BAR ASSOCIATION

Jurisdiction

Ethics
Opinion/Rules

Duty Upon Sender to
Exercise Reasonable Care?

Mining
Metadata Prohibited?

Notification

Inadvertent

Litigation/

ABA

Formal Op. 06-
442 (Aug. 5,
2006)

Formal. Op. 05-
437 (2005)

ABA Model Rule
4.4(b) (2002).

YES. “A lawyer who is
concerned

about the possibility of
sending, producing, or
providing to opposing
counsel a document that
contains or might contain
metadata, or who wishes
to take some action to
reduce or remove the
potentially harmful
consequences of its
dissemination, may be
able to limit the likelihood
of its transmission by
“scrubbing” metadata
from documents or by
sending a different
version of the document
without the embedded
information.” (06-0442)

NO. “Some authorities
have addressed
questions related to a
lawyer's search for, or
use of, metadata under
the rubric of a lawyer's
honesty, and have found
such conduct ethically
impermissible. The
Committee does not
share such a view, but
instead reads the recent
addition of Rule 4.4(b)
identifying the sole
requirement of providing
notice to the sender of the
receipt of inadvertently
sent information, as
evidence of the intention
to set no other specific
restrictions on the
receiving lawyer's
conduct found in other
Rules.” (06-0442)

Required for Metadata?

YES, If Inadvertent.
“Whether the receiving
lawyer knows or
reasonably should know
that opposing counsel's
sending, producing, or
otherwise making
available an electronic
document that contains
metadata was
“inadvertent” within the
meaning of Rule 4.4(b),
and is thereby obligated
to provide notice of its
receipt to the sender, is a
subject that is outside the
scope of this opinion.”
(06-442)

“A lawyer who receives a
document from opposing
parties or their lawyers
and knows or reasonably
should know that the
document was
inadvertently sent should
promptly notify the sender
in order to permit the
sender to take protective
measures.” (05-437)

Production Requirements

“Even if transmission of
“metadata” were to be
regarded as inadvertent,
Rule 4.4(b) relating to a
lawyer’s receipt of
inadvertently sent
information is silent as to
the ethical propriety of a
lawyer's review or use of
such information. The
Committee does not
characterize the
transmittal of metadata
either as inadvertent or as
advertent, but observes
that the subject may be
fact specific... There is no
Model Rule that
addresses the duty of a
recipient of advertently
transmitted information.”
(06-442)

Discovery Context

06-442 would seem to
apply in the discovery
context as the
commentators discuss
discovery and the
applicability of non-waiver
agreements under the
Federal Rules of Civil
Procedure in footnotes 13
and 15.
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